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fore, being expressed, should be considered a qualified indorsement ; 
and any different construction, it would seem, renders the trans- 
feror liable on a warranty which he has plainly indicated he did 
not intend to undertake. 

E. W. P. 



Constitutional Law: Construction of Fish and Game 
Act. — "The Legislature may provide for the division of the state 
into fish and game districts, and may enact such laws for the 
protection of fish and game therein as it may deem appropriate to 
the respective districts." 1 Although this section was added to the 
constitution in 1902, its effect has never been fully determined. 
In re Cecinino 2 held that this section took from the county board 
of supervisors all power they had formerly held to regulate fish 
and game, and vested it exclusively in the state legislature, and 
that consequently an ordinance of the local body, passed after 1902, 
was unconstitutional, and no conviction could be valid under such 
ordinance. This opinion is rested largely upon ex parte Prindle, 3 
without noticing the fact that in the latter case but two judges of 
the District Court of Appeal concurred in this construction, and 
therefore that no official opinion exists. 

In the principal case, the court holds that as "may" in the 
amendment is mandatory upon the legislature, the right to con- 
trol fish and game is exclusively in the legislature, and action by 
the local body is unconstitutional. This raises the question whether 
"may" should be interpreted as mandatory rather than permissive. 

It is a general rule that where it is provided that a board or 
council "may" act, and either the rights of third persons are in 
question, or a duty to act is present, then "may" is interpreted to 
mean "must." 4 But the case of the legislature of a state presents a 
different problem. Its power is from its nature in the highest 
degree discretionary. 5 It would seem, therefore, that a distinction 
should be drawn between inferior bodies, which can be compelled 
to act by mandamus, and the legislature, which the court admits 
"could not be compelled by any known legal process to legislate 
upon the subject of fish and game." Now, if the legislature can- 
not be compelled to act, how can we say that it "must" act? It 
would seem that "may," therefore, is merely permissive. 

This view is further strengthened by reference to another sec- 
tion of the Constitution of California. 6 "Any county, city, town, 
or township may make and enforce within its limits all such local, 



iCal. Const., Art. IV, § 25^. 

2 (Aug. 9, 1916), 23 Cal. App. Dec. 239. 

3 Ex parte Prindle (1905), 94 Pac. 871 (not officially reported). 

* Supervisors v. United States (1866), 71 U. S. 435, 18 L. Ed. 419; 
Hayes v. County of Los Angeles (1893), 99 Cal. 74, 33 Pac. 766. 
5 Cooley on Constitutional Limitations (7th ed.), 126. 
«Cal. Const., Art. XI, § 11. 
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police, sanitary, and other regulations as are not in conflict with 
general laws." The control of fish and game falls within the police 
power. 7 It is a general rule of constitutional interpretation that 
two sections, conflicting or partially conflicting, are to be read 
together as a harmonious whole in so far as possible, the more 
definite to control the more general. 8 The newer section does not 
expressly repeal the older in regard to the powers of local bodies 
to regulate fish and game. Its purpose is rather to increase the 
power of the legislature. The powers of the legislature are not 
limited by those of local bodies, but are absolute for making 
general laws. Prior to 1902, this limitation as to general laws 
prevented the legislature from dividing the state into fish and 
game districts and making different rules for each. To remove 
this restriction was the purpose of the amendment. Therefore, the 
later section does not expressly exclude control of fish and game 
under the older ; the older is repealed only pro tanto ; and the local 
bodies would seem to have power to act until the legislature 
asserts its rights. Accordingly, it has been held that the amend- 
ment of 1902 did not of itself repeal the local rules in force at its 
adoption, and that these rules remained effective until the legisla- 
ture acted. 9 If the view that the state legislature and the various 
local bodies have concurrent powers is accepted, ordinances passed 
by a county board of supervisors, subsequent to the adoption of 
the amendment and prior to the passage of conflicting laws by the 
legislature, are constitutional, and convictions under them are 
valid. 

/. L. K. 



Contracts: Joint or Joint and Several? — Contracts are 
either several, joint, or joint and several, according to the inten- 
tion of the parties to the contract. The intention is gathered from 
the construction and interpretation of the language used. It has 
been generally held that a promise, or obligation, undertaken by 
more than "one person, will be presumed to be joint, in the absence 
of an express intent to make it several, or joint and several. 1 If 
the language in the contract is ambiguous the surrounding circum- 
stances and the interests of the parties will be looked at in determ- 
ining what the intention of the parties was. 2 



7 Ex parte Maier (1894), 103 Cal. 476, 37 Pac. 402, 42 Am. St. Rep. 129- 
Lawton v. Steele (1894), 1S2 U. S. 133, 38 L. Ed. 385, 14 Sup. Ct. Rep. 499. 

s Cooley on Constitutional Limitations (7th ed.), 92; Martin v. Election 
Commissioners (1899), 126 Cal. 404, 58 Pac. 932. 

9 In re Cole (1909), 12 Cal. App. 290, 107 Pac. 581. 

1 Elliot v. Bell (1893), 37 W. Va. 834, 17 S. E. 399; City of Phila- 
delphia v. Reeves (1865), 48 Pa. St. 472; White v. Tyndall [1888], 13 App. 
Cas. 263. 

2 Ernst v. Bartle (1800), 1 Johns. Cas. 319; Eller v. Lacy (1894), 137 
Ind. 436, 36 N. E. 1088; White v. Tyndall [1888], 13 App. Cas. 263. 



